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KING, CJ., FOR THE COURT:
1. This isan gpped from the Chancery Court of Rankin County, Missssippi, where Patricia Smith
Wideman and Yanddl Humphrey Wideman were granted a divorce on the grounds of irreconcilable
differences. The partieswere unableto reach an agreement asto thedivison of marital property or dimony,
and agreed to have the chancedllor resolve these matters. Aggrieved by the chancery court's actions, Mrs.
Widemanappeals. She presentsthe following issues for this Court's congderation, whichwe cite verbaim:

|. Did the Chancery Court manifestly err or abuse its discretion in dividing the

marital assets of the parties requiring reversal and/or remand to the Chancery
Court?



[I. Did the Chancery Court manifestly err or abuse its discretion in its award of
alimony requiring reversal and/or remand to the Chancery Court?

[11. Did the Chancery Court manifestly err or abuseitsdiscretion in itsdenial of
Appellant[’s| request for attorney fees requiring reversal and/or remand to the

Chancery Court?

V. DidtheChancery Court cumulatively err initsdecision requiringreversal and
/or remand to the Chancery Court?

Finding no error, we afirm.

FACTS
912 Patricia Smith Wideman and Y anddl Humphrey Wideman were married on October 25, 1975.
The parties have twin daughters, now adults. During the first eight yearsof their marriage, Mrs. Wideman
worked as a school teacher and later managed a boutique owned by the couple. During the remaining years
of ther marriage, Mrs. Wideman worked at home. Mr. Wideman worked as a commercial red estate
developer.
13. The parties estate contains substantial assets and debts. During their marriage, the Widemans
enjoyed the services of domestic help, eaborate vacations and use of a persond airplane.
14. Inthe late 1990s, the parties began experiencing maritd difficulties OnJanuary 1, 1998, the parties
separated. On Augus 2, 1999, they filed a joint complaint seeking a divorce upon the grounds of
irreconcilable differences. That complaint sated, “ Theparties, prior totheentry of aFina Judgement herein,
shdl have made adequate and suffident provisons by written agreement of any and al property rights
between the parties.” The partieswere unable to agree upon the issues of divison of marita property and
support, and by writtenagreement, consented to an irreconcilable differences divorce and to have the court

to try the contested issues. This agreement was file slamped July 19, 2002, and signed July 6, 2002. It



requested the Court’ s review of the following issues (1) property distribution (2) dimony permanent and
lump sum and (3) divison of al assets. There was no mention of atorney fees as a contested issue.

15. These issues were tried in the Chancery Court of Rankin County on June 6, 2002, and June 13,
2002. The chancellor determined that the following congtituted maritd assets: thereal estatelocated at 711
White Oak Cirdle vaued at $500,000 with equity of $375,000, the Lake Castle property valued at
$250,000 with equity of $130,000, and the Dixie Building valued at $500,000 with equity of $440,000,
jewelryinMrs. Wideman' s possessionvaued at $70,000, home furnishingsvaued at $150,000, one share
in aduck camp valued a $80,000 and oil and gas income with an gpproximate vaue of $500 per month.
Of the $945,000 in marital assets gpproximately $725,000 was in the form of liquid assets.

T6. The chancdlor determined the following congtituted non-martial assets, the Ebenezer property
located in Holmes County, the Swayze property in Yazoo County, the Homer, Louisana property, and
Southeast Properties, LLC and were not subject to equitable division by the court. Southeast Properties,
LLC (which includes Peace Street Crossing, LLC established July 25, 1999; Lemberg Crossing Partners,
LLC, established July 25, 2000; Metro Junction, LL C established August 18, 2000; and Somerset Market,
LLC established July 18, 2001.)

17. The chancdlor determined that Southeast Properties, LLC was the business vehicle by which
Mr.Wideman developed retall estate properties, and tha “Mrs. Wideman's contribution, if any, was so
negligible asto not dlow her any interest in said property.” Further the chancellor reasoned that, “ Should
they be consdered marital property, her contribution to these maritd assetsis o negligible as tantamount

to no contribution whatsoever.”



T18. The chancdlor ordered that Mrs. Wideman receive dl equity redized from the sale of the red
property located at L ake Castle and 711 White Oak Circle, after payment onthe house, any broker’ sfee
and reasonable cost for sale, one-haf of dl equity redized from the sde of the Dixie Building, possesson
of her jewdry, and the home furnishings, with the exception of Mr. Wideman'slistings. The chancellor
determined Mrs. Widemanwould receive property vaued at gpproximately $945,000 plus gpproximately
$6,000 per year from oil and gas roydlties.
T9. Mr. Wideman was given maritd property of $300,000, which included ownership of the duck
camp located inHolmes County and $220,000 of liquid assets, plushe maintained al property considered
non-martia property.
110.  Additiondly, Mrs. Wideman was awarded $5,000 per month as spousal support until the
residence was sold; spousal support of $2,500 per month for a period of thirty-six (36) consecutive
months; thereafter, spousa support of $2,000 per month for an additiond twenty-four (24) months, and
the use, possessionand ownership of the 1999 GMC Envoy induding the tag and insurance expenses until
itispadinfull.
11. Mr. Widemanwas giventhe use, possessionand ownership of the 1997 GMC Y ukonand required
to make payments on that vehicle.
12. Thechancdlor determined that theissuesof attorney and accounting feeswere not withintheissues
presented to the court for resolution, and accordingly declined to address them.

ISSUESAND ANALYSIS

ISSUESI. & I1.
Equitable Distribution and Alimony



113. The issues of equitable didtribution and dimony are intertwined, and will be addressed together.
Mrs. Wideman contends that the chancery court erred initsdivison of the marital assets and the award
of dimony.

14.  Our supreme court hassaid in Johnson v. Johnson, 650 So.2d 1281, 1287 (Miss. 1994), that
when resolving questions of equitable digtribution, the chancellor must first characterize the parties assets
as maritd or non-marital. Assets acquired or accumulated during the course of the marriage are marita
assets and are subject to an equitable digtributionby thechancellor. Hemsley v. Hemdley, 639 So.2d 909,
915 (Miss.1994). Likewise, non-marital property, when "commingled with marital assets or used for
familid purposes’ may be converted into maritd property. Heigle v. Heigle, 654 So.2d 895, 897
(Miss.1995). The second step is for the chancdlor to equitably divide the marita property. Equitable
digtribution is not synonymous with equa distribution. Trovato v. Trovato, 649 So.2d 815, 818
(Miss.1995). The intent of equitable distribution is to assure that after taking into account al relevant
factors, indudingthe separate estatesof the parties, the contributions of each party toward the accumul ation
of the marital estate, and the needs of each party, to the extent reasonably possible, each party is given
aufficient assets to accommodate his needs. See Ferguson v. Ferguson, 639 So.2d 921 (Miss.1994).
If the maritd assets are sufficient that when equitably divided and consdered with each spouse's maritd
assets, bothpartiesare adequately provided for, no more need be done. Johnson, 650 So.2d at 1287.
Wherethereisaddfidit left for one of the parties, "then dimony based onthe vaue of non-marita property

should be considered.” 1d.

15. Thereis a presumption that al property acquired or accumulated during the marriage is in fact

marital property. Hemsley v. Hemdey, 639 So.2d 909, 915 (Miss. 1994). This presumption may be



rebutted by a showing that the asset was obtained by the use of funds“whichare attributable to one of the
parties separate estates prior to marriage or outside the marriage’ or as in this case where the spouse’s
contribution to the asset is so negligible as to not require divison. Id. at 914. The burden is upon one
claming assetsto be non-maritd to demonstrateto the court their non-marita character. A& L, Inc. v.

Grantham, 747 So.2d 832, 839 (1123)(Miss. 1999).

716.  Southeast Properties, LLC was acquired by Mr. Wideman prior to the dissolutionof this marriage.
Generdly, property so acquired would be considered as maritd property. Hemsley, 639 So.2d at 915.
However, the chancellor determined that Southeast Properties did not congtitute martial property subject
to equitable digribution. He noted that Mrs. Wideman did not assist in the development of Southeast
Properties, and any contribution, which she might have made, was 0 negligible as to not require that she

be given an interest in this property.

17. The evidence as to Southeast Propertieswas in conflict. The chancellor Stsastrier of fact, and
inso doing aso makesadetermination as to the credibility of the witnesses. In re Estate of Grubbs, 753
So.2d 1043, 1056 (Miss. 2000). Where the chancdlor’ sfinding of fact enjoys substantia support in the
record, Carrowv. Carrow, 642 So.2d 901, 904 (Miss. 1994), and properly apply the law, we arebound

by them. Parsonsv. Parsons, 741 So.2d 302, 306 (Miss. Ct. App.1999).

118. Thechancdlor'sdivisonof the marita property was based uponacomplete and careful factor-by-
factor analysis of the gpplicable factors listed in Ferguson. We find that the chancellor properly applied

the law, and this division is supported by substantia evidence.

ISSUE I11.
Attorney Fees

6



119. Mrs Wideman contends that the chancedllor erred in denying her attorney fees. We note that the

chancdlor declined to rule onthisissue, saying it was not among the issues presented to imfor resolution.
920. The record reflects that  three contested issues were presented to the chancellor; (1) property
divison, (2) divison of assets and (3) dimony. During thetria, Mrs. Wideman's atorney attempted to

present evidenceof her inability to pay attorney fees, however, the chancdlor refused to hear the issue. The

transcript provides the following:

(BY MR. CLARK):

MRS. WIDEMAN:

MR. CHAPMAN:

MR. CLARK:

MR. CHAPMAN:

THE COURT:

MR. CLARK:

Ms. Wideman, how much have you paid me so far?

I’ve paid you $5,000.

I’m going to object to that, Y our Honor. There's no request for
that, | know, for attorney feesin this matter.

That certainly could be included under this digtribution of marital
assats, Y our Honor. And the Court can make dlowances for the
fees and expenses that she's had involved in this case.

And it's not part of the agreement, Y our Honor.

Generdly spesking when you do thisthing and you agree for the
Court to hear certain things, youitemize those things. Thosethings
are supposed to be part of that.

Widl, Your Honor, it' smy fault. 1'd ask the Court to amend the—
cetanly attorney fees would be an amount that we absol utely
need litigated between the two of us. There had been no
agreement that | wouldn't ask for attorney’s fees. If there's an
oversght, it smy fault. 1t'sno fault of my dlient, Y our Honor. At
this time I’d move the Court to amend that to add in attorney’s
fees and related expenses.



MR. CHAPMAN: There is no prayer for atorney’s fees in the origind complaint,
Y our Honor. There sbeenno amendment to claim atorney fees
and it would not be appropriate.

MR. CLARK: Wdl Your Honor, | believe they would be. And I'd ask the
Court to—
THE COURT: Wadl, let metdl you what my problemiswith it. When you guys

asked meto hear this case on irreconcilable differences, the only
way canl hear it, [Sc] if there san agreement to do that and then
to itemize those things and with no request in the origina
complaint, I’'ve got aproblemwiththat if y'al guys can't agreefor
me to hear it and make a determination on it.

MR. CLARK: Y our Honor, | didn't draft the originad complaint, so I'll beg[sic]
off on that.
THE COURT: All right, ar. Well, | don't think | can heer it.

21. Missssppi Code Annotated §93-5-2, coversthe granting of anirreconcilable differences divorce.
It requires awritten agreement betweenthe partiesasto issuesof child support and custody, and property

rights. Section 93-5-2(3) provides:

If the parties are unable to agree upon adequate and sufficient provisons for the custody
and maintenance of any childrenof that marriage or any property rights betweenthem, they
may consent to adivorce onthe ground of irreconcilable differences, and permit the court
to decide the issues, upon which they cannot agree. Such consent must be in writing,
sgned by both parties personally, must Sate that the parties voluntarily consent to permit
the court to decide suchissues, whichshdl be specificaly set forthinsuchconsent. . . . No
divorce shdl be granted pursuant to this subsection until al matters involving custody and
maintenance of any child of that marriage and property rights between the parties raised
by the pleadings have been ether adjudicated by the court or agreed upon by the parties



922.  Areview of the pleadings showsthat the parties did not include the issue of attorney feesinthe joint
complaint for divorce, or the written consent to have the chancdlor resolve the contested issues. Under
these circumstances, the chancellor was correct that he lacked the authority to address the matter of
attorney fees. The language of Section 93-5-2(3) isclear. A chancellor may decide contested issuesin a
divorce based upon irreconcilable differences. However, he is limited to the resolution of those issues
specificaly identified and persondly agreed to in writing by the parties. The question of attorney feesdoes

not meet that standard.

723.  Whileitistrue that matters not withinthe pleadings may be tried by agreement, Sngley v. Sngley,
846 So.2d 1004, 1013 (Miss. 2002) (quoting M.R.C.P. 15(b)), there was no such agreement, either
implicit or explicit, in this case. Thisissue lacks merit.

CUMULATIVE ERROR
724. "[An appdlate court] is charged with determining whether the entire property divison was
equitable, not whether each marital asset was equitably divided.” Tillman v. Tillman, 716 So.2d 1090,
1095 (1125) (Miss. 1998). Therefore, "the chancellor's decision regarding the division of marita property
should be viewed as awhole in determining whether he abused hisdiscretion.” 1d. at 1094 ( 119).
125. Having found no error in part, this Court can find no cumulative error. Therefore, the judgment is
affirmed.

126. THE JUDGMENT OF THE CHANCERY COURT OF RANKIN COUNTY IS
AFFIRMED. COSTSARE ASSESSED TO THE APPELLANT.

BRIDGESANDLEE,P.JJ,,IRVING,MYERS,CHANDLER, GRIFFIS, BARNESAND
ISHEE, JJ., CONCUR.



